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Parties
Complainant

Association Finnwatch ry (hereinafter also Finnwatch or complainant)

Company involved

KPMG Oy Ab (hereinafter also KPMG, company or enterprise)

Introduction

A party may submit a complaint (i.e. a ‘specific instance’) regarding the OECD Guidelines
for Multinational Enterprises on Responsible Business Conduct (OECD Guidelines or
Guidelines) when it wants to establish whether a multinational enterprise has adhered to
the Guidelines. In Finland, these specific instances are addressed by the Ministry of
Economic Affairs and Employment, which is the Finnish National Contact Point (NCP),
together with the Committee on Corporate Social Responsibility. At the request of the
ministry, the Committee shall submit its opinion as to whether a company has complied
with the Guidelines (government decree on the Committee of Corporate Social
Responsibility, 591/2008, section 1, subsection 2, paragraph 3).

The NCP accepted the complaint filed by Finnwatch for further examination on grounds
including that its examination would contribute to the purpose and effectiveness of the
OECD Guidelines. In its initial assessment, the NCP found that the OECD Guidelines
suggest a broad interpretation of the term ‘multinational enterprise’ and held that
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KPMG Oy Ab is a multinational enterprise within the meaning of the Guidelines. The
OECD Guidelines also apply to services provided by a company (VN/6045/25-TEM-5).

The specific instance was submitted to the NCP on 19 February 2025, and the
company submitted its response to the specific instance on 4 April 2025. The NCP
afforded the parties the opportunity to supplement their filings and comment on the
filings of the other party. The complainant submitted further filings on 27 February,
10 April, 24 April, 6 May, 5 September and 17 September 2025. The company
submitted further filings on 25 June, 12 September and 22 September 2025.

Substance of the complaint

Finnwatch alleges that KPMG Oy Ab has violated the OECD Guidelines, specifically
Chapter XI, 1) ‘In particular, enterprises should comply with both the letter and spirit of
the tax laws and regulations of the countries in which they operate. Complying with the
spirit of the law means discerning and following the intention of the legislature.” An
equivalent passage appears also in the 2023 update of the OECD Guidelines but the
events now at issue started before the most recent update to the Guidelines entered
into force.

Company activities

The issue in the specific instance is the tax advisory services of KPMG Oy Ab and the
related marketing.

The complaint alleges that KPMG has actively marketed to small business owners
corporate arrangements that are contrary to the spirit of the law and shall be deemed to
constitute aggressive tax planning, the aim of which is to significantly reduce the
taxation of dividends. The arrangements have been implemented in the form of a share
swap. The marketing and arrangements have been pursued for several years and at
least since 2022. The arrangements implemented with the assistance of KPMG have
caused Finland to forfeit tax income and the small business owners who participated in
the arrangements have suffered harm to their reputation.

According to the complaint, the source of the tax benefit lies in that the shares of the
operating company whose shares are being swapped can be measured at their ‘fair
value’ in the swap. There is no single accepted way of determining fair value, which
may instead be determined by a number of methods. In arrangements designed to
deliver tax benefits, the fair value has, without exception, been determined to be clearly
higher than the net assets of the operating company. This allows the net assets of the
holding company as well to become considerably higher than the net assets of the
operating company, as the shares acquired are included in the holding company’s net
assets. Since the opportunity to take out dividends from non-listed companies at a
reduced tax rate is in Finland tied to the net assets of the company paying the
dividends, the higher net assets of the holding company allow higher dividends to be
taken out at the reduced tax rate.

Small business owners interviewed by the media have suggested that KPMG has
marketed share swaps aimed at reducing dividend taxation. One such person
interviewed by the newspaper Helsingin Sanomat, for example, said that the share
swap had been proposed expressly in order to reduce dividend taxation without there
having been any operational changes in the business. No other reorganisation had
been discussed. According to the newspaper, this was not an isolated incident; the
media were aware of other similar cases, too. Finnwatch argues it to be clear that
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KPMG marketed share swaps in particular to its clients or potential clients by
emphasising their tax benefits (which were contrary to the spirit of the law). KPMG is
also recorded as the implementer of the arrangements in the relevant documents (see
Finnwatch evidence of the arrangements implemented).

Contrariness of the activities to the spirit of the law

The specific instance does not argue that the share swap arrangements designed by
KPMG would be unlawful. The central issue in the specific instance is whether the
arrangements marketed to business owners and implemented with the assistance of
KPMG were contrary to the spirit of the law (see OECD Guidelines, Chapter XI,
paragraph 1).

According to the complaint, tax-driven share swap arrangements have not been
allowed at the level of legislation directly and instead were made possible in Finland by
a ruling of the Supreme Administrative Court. Experts have broadly held the said
arrangements to be contrary to the spirit of the law.

Once the matter came into the public eye, legislative action has been undertaken to
prevent the tax-driven arrangements implemented by KPMG. Decision-makers and the
responsible ministry have also stated that such arrangements are contrary to the spirit
of the law. For example, the assessment memorandum prepared by public officials and
issued in the context of the policy review 2025 at the Ministry of Finance (p. 2):

‘Since the decision of the Supreme Administrative Court (KHO 2017:78) and especially
in the past few years, share swap legislation has been applied contrary to the “spirit of
the law” for purposes of aggressive tax planning that aims to minimise dividend
taxation. The tax policy problem arises from the fact that the combined effect of the
system of dividend taxes and the provisions on share swaps delivers a consequence
that neither seeks to bring about.’

According to the specific instance, the Supreme Administrative Court decision KHO
2017:78 stating a share swap arrangement does not involve tax benefits that are alien
to the system does not mean that such an arrangement could still not be contrary to the
spirit of the tax laws. The Supreme Administrative Court’s assessments are limited to
the question under consideration at the time. In the said case, the Supreme
Administrative Court had to decide if the specific tax evasion and avoidance provision
of the Business Tax Act (360/1968, section 52h) could be applied to a share swap
arrangement that reduced dividend taxation.

Since the provisions of the Business Tax Act concerning business reorganisations
constitute Directive-based regulation, the case law of the Court of Justice of the
European Union must also be taken into account when interpreting the Act. Under that
case law, application of the tax evasion and avoidance provision has been held to
require the arising of tax benefits that are alien to the system. In the view of the
Supreme Administrative Court, a reduction in dividend taxation could not be deemed to
bring about such an outcome. Based on this, the Supreme Administrative Court held
that the specific tax evasion and avoidance provision of section 52h of the Business
Tax Act was not applicable to a share swap arrangement that reduced dividend
taxation.

However, it does not follow from the Court’s decision that the arrangements and their
outcomes would comply with the spirit of the law. The decision does not address this
aspect and it remains clear that it was not the intent of the legislature to allow the use
of share swaps to reduce dividend taxation. Therefore, notwithstanding the decision of
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the Supreme Administrative Court, the arrangements may be held to be contrary to the
spirit of the law and the provision of assistance in such arrangements to be in violation
of the OECD Guidelines.

The Guidelines extend beyond actual legislation and the decision of the court is not
relevant to the resolution of this case.

Providing assistance with even a single arrangement that is contrary to the spirit of the
law constitutes a violation of the OECD Guidelines. KPMG provided assistance in four
of the nine cases investigated by Finnwatch. These nine cases represent a very small
portion of all share swaps implemented in Finland. KPMG has not disclosed how many
of these arrangements it has implemented. Nonetheless, the exact number of share
swaps implemented in Finland by KPMG with an eye to reducing dividend taxation is
not relevant to an assessment of whether violation of the OECD Guidelines is at hand.

Advance ruling procedure

According to the complainant, KPMG provides an incorrect impression of the aims and
outcome of the advance ruling procedure. The advance ruling procedure allows
taxpayers to determine in advance the tax treatment of an envisioned measure by the
Finnish Tax Administration. In other words, an advance ruling issued by the Finnish
Tax Administration only ascertains the tax treatment of a measure (in compliance with
tax legislation in force) — what it does not provide is any assurance that the measure or
its outcomes would comply with the spirit of the law, i.e. the intentions of the legislature,
within the meaning of the OECD Guidelines. The fact that the Tax Recipients’ Legal
Services Unit is entitled to request review of advance rulings also in no way guarantees
that an advance ruling complies with the purpose and spirit of the law.

An advance ruling issued by the Finnish Tax Administration provides the taxpayer with
reasonable certainty as to the tax treatment of given measures. What an advance
ruling cannot ensure is ‘compliance with the principles of responsibility’, i.e. in this
case, that assisting with an arrangement would be in compliance with the OECD
Guidelines.

Corporate responsibility principles

According to the complainant, the fact that KPMG is committed to the KPMG
International’s shared principles of responsible tax practice is irrelevant when
assessing whether KPMG acted in violation of the OECD Guidelines in marketing and
implementing for its clients share swaps aiming to minimise dividend taxation. A
company’s activities may simultaneously be compliant with its own responsibility
principles and non-compliant with the OECD Guidelines, as the substance of the two is
different.

The complainant argues that KPMG lacks adequate internal processes to ensure that
the company only provided its clients with tax advisory services in compliance with the
OECD Guidelines. This is underscored by KPMG in its responses making repeated
reference to processes aimed at following the letter of the law, such as the view of the
tax authority and decisions of the courts. The OECD Guidelines go beyond the
requirements of legislation and compliance with the Guidelines would require steps to
be taken by the company itself.

With this specific instance submission, the complainant wishes to ensure that KPMG
introduces processes by which it will, going forward, ensure compliance with the OECD
Guidelines in the tax advisory services it provides. KPMG shall introduce in its tax
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advisory services effective processes by which it ensures future compliance with the
OECD Guidelines. These processes shall be publicly disclosed. An additional aim is to
raise awareness of the OECD Guidelines among other tax consultancy companies.

Other evidence put forward by complainant

Evidence that KPMG has marketed to and implemented for its clients arrangements
that are contrary to the spirit of the law:

1.

Newspaper Helsingin Sanomat, 17 February 2025, Viestit paljastavat,
Natalia Salmela markkinoi "massimuijille” aggressiivista
verosuunnittelua [Messages reveal, Natalia Salmela markets
aggressive tax planning to ‘money mamas’, https://www.hs fi/tutkiva/art-
2000010960240.html

Helsingin Sanomat, 27 February 2025: KPMG:n selitys "massimuijien”
yhteydessa asettuu erikoiseen valoon, yrittaja ihmettelee johdon puheita
[KPMG’s explanation regarding ‘money mamas’ is put in curious light,
entrepreneur surprised by comments of management]

https://www.hs fi/tutkiva/art-2000011057627.html

The page of the KPMG website focusing on ownership strategy states that the
company’s experts in taxation and law have ‘in their toolkit an enormous
number of different options falling within the decision-making powers of
owners that, with careful planning and controlled implementation, may also be
referred to as restructuring’. An example given reads, ‘arrangements aimed at
growing net assets and enhancing profit distribution’.

KPMG has implemented a share swap for four social media influencers
investigated by Finnwatch.

After the share swaps became a topic of widespread public debate, KPMG
has focused on defending the arrangements:
https://kpmg.com/fi/fi/lhome/Pinnalla/2023/10/yritys toimintaa-kannattaa-
harjoittaa-konsernirakenteess a.html

Decisions in the Government’s mid-term policy review 2025 stating that, ‘The
inappropriate use of share swap arrangements aimed at minimising dividend
taxation will be prevented.’ (link)

The presentation of Minister of Finance Purra (slide 6) states, with regard to
share swap arrangements, that ‘The minimisation of dividend taxation by
means of artificial share swap arrangements will be prevented

(EUR 30 million).” In her comments, Minister Purra referred to the said section
of legislation as the ‘social media influencer/money mama clause’. This is a
direct reference to the share swap by Natalia Salmela that was discussed in
the media and assisted by KPMG.

Views put forward in the media by experts stating that the tax-driven share swap
arrangements implemented by KPMG are contrary to the spirit of the law:


https://www.hs.fi/tutkiva/art-2000010960240.html
https://www.hs.fi/tutkiva/art-2000010960240.html
https://www.hs.fi/tutkiva/art-2000011057627.html
https://kpmg.com/fi/fi/home/Pinnalla/2023/10/yritys%20toimintaa-kannattaa-harjoittaa-konsernirakenteess%20a.html
https://kpmg.com/fi/fi/home/Pinnalla/2023/10/yritys%20toimintaa-kannattaa-harjoittaa-konsernirakenteess%20a.html
https://valtioneuvosto.fi/-/orpon-hallitus-riihipaatokset-vahvistavat-suomen-kilpailukykya-ja-turvallisuutta-1?languageId=en_US
https://valtioneuvosto.fi/documents/194055633/200124281/Valtiovarainministeri+Purran+esitysmateriaali+hallituksen+puoliv%C3%A4liriihen+tiedotustilaisuudessa.pdf/c90d2ccc-ae71-eedc-7070-569d18d6ecd0/Valtiovarainministeri+Purran+esitysmateriaali+hallituksen+puoliv%C3%A4liriihen+tiedotustilaisuudessa.pdf?t=1745432603283

8.

10.

11.

12.

13.

14.
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Heikki Niskakangas, Professor Emeritus of Business Law at Aalto University,
has stated that the arrangements in question are contrary to the spirit of the
law (Helsingin Sanomat, 6 September 2023).

Anita Isomaa, Tax Director at the Confederation of Finnish Industries EK, has
stated that the outcome of the arrangement is not consistent with the intent of
the legislature and proposed that “the casting flaw arising from case law” be
remedied. Tomi Viitala, Senior Tax Adviser of the Finland Chamber of
Commerce has also argued that a prompt precision remedy is required in
order to prevent the dividend tax planning associated with holding companies
(Finland Chamber of Commerce press release, 22 September 2023).

Professor of Tax Law Pekka Nykanen writes in a peer-reviewed study (Edilex,
10 December 2024) that features of aggressive tax planning are associated
with share swap arrangements. According to Nykanen, “the tax benefits
deriving from share swaps are hard to find to be consistent with the
legislature’s objectives in the regulation of share swaps”.

Tarja Valsi, Director at Finnish Tax Administration, Head of Tax Crime, finds
the tax arrangements [implemented by KPMG] to exist in a legal grey area.
Valsi considers it unlikely that it would have been the legislature’s intent to
create such a loophole. (YLE, 18 February 2025)

Attorney at law Ossi Haapaniemi has raised the question of the extent to
which even the Supreme Administrative Court intended its ruling KHO 2017:78
to spell acceptance of the kinds of arrangement described (that have been
implemented by KPMG: According to Haapaniemi, a legislative amendment is
“in any case, a more justified response to addressing a possible flaw than
tighter taxation practice and application of the tax evasion provision would be”.
(Edilex, 8 November 2024)

The Ministry of Finance explored remedies in early 2025 and according to
Helsingin Sanomat, officials at the Ministry are prepared to remedy ‘the
loophole commercialised by tax consultants’ as soon as political decision-
makers give the go-ahead (HS, 17 February 2025). Minister of Finance Purra
said at the time that the topic was to be addressed at the mid-term policy
review session in the spring (HS, 19 February 2025). In other words, it would
seem that also among public officials and decision-makers, the tax benefits
brought about by the arrangement are considered to be contrary to the intent
of the law. There has been progress since the submission of the specific
instance: the mid-term policy review decided to address the issue and the
draft act to remove unwarranted tax benefits from share swap arrangements
that are contrary to the spirit of the law was issued in June 2025
(https://vm.fi/hanke?tunnus=VM048:00/2025

assessment memorandum issued in the context of the mid-term policy review
at the Ministry of Finance stating the following in respect of the share swap
arrangements which are the issue in this specific instance (p. 2): ‘Since the
decision of the Supreme Administrative Court (KHO 2017:78) and especially in
the past few years, share swap legislation has been applied contrary to the
“spirit of the law” for purposes of aggressive tax planning that aims to
minimise dividend taxation. The tax policy problem arises from the fact that the
combined effect of the system of dividend taxes and the provisions on share
swaps delivers a consequence that neither seeks to bring about.’


https://vm.fi/hanke?tunnus=VM048:00/2025
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15. Peer-reviewed article by Professor Pekka Nykanen, ‘OSAKEVAIHTO
AGGRESSIIVISEN VEROSUUNNITTELUN VALINEENA'’ [Share swaps as a
tool for aggressive tax planning] https://www.edilex.fi/artikkelit/100050.pdf

Substance of the company’s views
KPMG Oy Ab holds that the specific instance filed by Finnwatch lacks foundation.

KPMG Oy Ab has the right and the obligation to inform its clients of the substance of
legislation and the prevailing legal situation. It is ultimately up to the courts to assess
the intent of the legislature and the spirit of the law. Obtaining an advance ruling from
the Finnish Tax Administration prior to implementation is sufficient to ensure that any
envisioned transactions and arrangements are acceptable in terms of taxation.

Company activities

The arrangement commonly referred to as a share swap is one of the corporate
restructuring methods defined in the EU Mergers Directive and Finland’s tax laws. In
terms of company law, share swaps are implemented as a share issue against
contribution in kind. When assessing the tax treatment of share swaps, account shall
additionally be taken of the specific tax evasion and avoidance provision for corporate
structuring and the general income tax evasion provision, the application of which
involves in particular assessment of whether the outcome of the arrangement is alien to
the Finnish tax system and whether there is a sufficient business rationale for it.

The annual number of restructurings involving a share issue against a contribution in
kind of shares that has been implemented by KPMG Oy Ab is low and has remained
virtually unchanged for the past five years.

KPMG Oy Ab markets its services broadly with no specific focus on share swaps.
However, the company has no influence over the comments made by its clients or third
parties regarding its services. Nonetheless, in advising clients KPMG Oy Ab is
obligated to make them aware, even under pain of liability to compensate, of all of the
options allowed under law that suit each client’s individual circumstances.

Contrariness of the activities to the spirit of the law

According to KPMG Oy Ab, the materials submitted by the association Finnwatch ry in
its complaint are, in essence, based on newspaper articles and media commentary by
experts. The quotes from the media do not prove that KPMG Oy Ab would have acted
contrary to the spirit of the law in this one specific instance or that the policies of KPMG
Oy Ab would be contrary to the spirit of the law.

The circumstances of the specific instance and the communications employed in it
must be examined as a whole. Taking individual sentences or phrases out of context
may prove misleading to the reader.

Expert commentary given in general terms or a sentence from a newspaper article
taken out of context cannot be used to prove that aggressive tax planning would have
been marketed or implemented in the said case.

The material relating to law drafting by the authority in 2025, submitted as evidence in
the case, also lacks probative value when it comes to the question to be resolved in
this case, i.e. the alleged policy of KPMG Oy Ab in 2022.


https://www.edilex.fi/artikkelit/100050.pdf
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With regard to the Supreme Administrative Court decision KHO 2017:78 mentioned in
the complaint, KPMG Oy Ab points out that the Court found the share swap
arrangement not to involve tax benefits that are alien to the system.

Finnwatch acknowledges this to be true in its statement yet argues that the
arrangement may nonetheless be contrary to the spirit of the law. The argument casts
the demands on a tax expert in an unreasonable light when assessed from the
perspective of the legality principle. Under section 81 of the Constitution of Finland, the
grounds for taxation shall be governed by an act. Tax experts cannot be expected to
interpret anything besides what is set out in the legislation in force and by the court of
highest instance. These shall be the foundation for defining the spirit of the law.

In advising clients, KPMG Oy Ab is obliged to inform them of all options permitted by
law that are suited to the clients’ individual circumstances, as laid out in the
Responsible Tax principles.

Advance ruling procedure

Taxpayers may apply to the Finnish Tax Administration for an advance ruling on the tax
treatment of an envisioned measure. This procedure allows the taxpayer to ensure that
the envisioned measure has the advance approval of the Finnish Tax Administration
and is also consistent with the intent of the legislature.

In cases of share swaps, KPMG Oy Ab advises its clients to obtain an advance ruling
from the Finnish Tax Administration with an application that lays out the business
rationale for the arrangement as specified by the client. In this way, KPMG Oy Ab
engages in dialogue with the Finnish Tax Administration for its part in relation to the
restructuring implemented by its clients, ensuring that these comply both with KPMG
Oy Ab’s internal Responsible Tax principles and the internationally recognised OECD
principles. KPMG Oy Ab neither markets nor recommends to its clients the
implementation of transactions or arrangements that lack a sufficient business
rationale.

According to KPMG Oy Ab, when assessing the intention of the legislature and the
legal interest protected by it, the interest in matters of taxation is held specifically by the
party that exercises public power of taxation. When assessing the option to be chosen,
its acceptability shall therefore be examined from the viewpoint of the tax recipient.

KPMG Oy Ab argues that when assessing acceptability, the final advance ruling of the
Finnish Tax Administration is, in a specific instance, sufficient evidence to show that
the approach is acceptable and complies with the spirit of the law, as it has already
passed review by the Tax Recipients’ Legal Services Unit (and possibly also an
administrative court as the appellate instance).

In individual cases, to which Finnwatch refers with its newspaper articles, there is no
other authority besides the Finnish Tax Administration to better enforce the realisation
of the intent of the spirit of the law, taking into account the provisions on the powers of
the authorities and courts in reliance on the Constitution.

Corporate responsibility principles

In its activities, KPMG Oy Ab is committed to accountability and corporate social
responsibility. KPMG has in place appropriate processes for taking responsibility
aspects into account in tax services and the marketing of these services.
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Local member firms of the global KPMG Oy Ab network are bound by KPMG’s Global
Principles for a Responsible Tax Practice (hereinafter Responsible Tax’). The
Responsible Tax principles comprise the following:

- Be supported by a valid basis in law;

- Be based on the assumption that all material facts will be known to tax
authorities and all relevant disclosure requirements are properly made;

- Be tailored to the particular circumstances of our clients, address any
requirements of substance and purpose, and consider the intention of the legislators;

- Clearly explain the technical merits and sustainability of relevant options
available to our clients; and

- Consider any reputational risk and the impact on stakeholders and
communities where these are practical to assess.

KPMG Oy Ab complies with the Responsible Tax principles in all of the tax services it
provides.

KPMG Oy Ab is obliged, under the DACG6 regime, to report to the Finnish Tax
Administration all cross-border arrangements handled by it that meet the hallmarks of
the regime. The company manages this with a process as required by law and meeting
the requirements of law. Likewise, KPMG Oy Ab has in place internal processes for
approving clients and assignments and for assignment quality assurance.

KPMG Oy Ab is committed to complying with responsibility in its tax advisory services.
The company’s activities are subject to ongoing development, and the company
provides ongoing training to its experts to remind them of the company’s responsibility
principles and to heighten their understanding of these. KPMG Oy Ab has further
honed the training it provides to the organisation on the Responsible Tax principes
after the share swaps became the subject of public debate and it will continue to
provide its staff with regular training on responsible tax.

KPMG Oy Ab will also review the contents of its website and its marketing materials
relating to business reorganisations to ensure that they cannot be taken to provide a
false impression of the options and grounds for such reorganisations.

Legality principle, i.e. legality requirement in taxation

KPMG Oy Ab notes that under section 81 of the Constitution of Finland, taxation shall
be governed by an act, and the legality principle also entails the requirement that the
regulation be precisely defined and delimited. The grounds for taxation shall be
provided for in the text of the tax law. The fact that the government proposal
concerning a tax act provides for grounds for taxation is not sufficient in light of section
81 of the Constitution. Section 2, subsection 3 of the Constitution provides for the rule
of law, stating that the exercise of public powers shall be based on an act and that in all
public activity, the law shall be strictly observed.

Legal certainty and predictability are essential principles in taxation. The legality
principle requires the provisions of tax law to be interpreted on the basis of the text of
the law, as a rule. Section 81 basically precludes any contra legem interpretation in tax
matters. The exception here is situations where taxation is adjusted to the detriment of
the taxpayer pursuant to general or specific clauses to prevent tax evasion. Because of
the requirement of precision in definition and delineation, the ‘spirit’ of tax law must be
expressed as unequivocally as possible in the text of the law.
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The legality principle in taxation is addressed more broadly in the case commentary on
Supreme Administrative Court decision KHO 2007:77 by Tuomas Ojanen. (Lakimies
[Law Journal] 2/2008)

The hierarchy of legal norms that is acknowledged to be an established element of our
legal system does not recognise multinational general guidelines, such as the OECD
Guidelines, as a binding source of law. The legality requirement in taxation and the
hierarchy of norms that is the foundation of our legal system are sidelined if guidelines
of a general nature and issued by a multinational organisation (soft law) are assigned a
binding significance that surpasses the provisions of the Constitution and ordinary acts
as well as the jurisdiction of the highest authority in administrative judicial procedure.
The legal protection of taxpayers requires the grounds for deciding matters relating to
their taxation to be provided for by an act, the interpretation of which is guided by the
administrative courts and in the final instance, by the Supreme Administrative Court
and its case law. Applying any other rules as a binding source of law is in violation of
the Constitution and our legal system. The spirit of tax law can only be derived from
provisions at the level of law and binding sources of law recognised by our legal
system.

KPMG Oy Ab argues that requiring application of anything other than a binding source
of law to tax advisory services therefore breaches the rule of law, the Constitution of
Finland and the established hierarchy of norms.

Since tax legislation does not apply to the sales or marketing of tax advisory services,
the sales or marketing of the company that is subject to the complaint also cannot be
contrary to tax legislation or the spirit of those laws.

Non-applicability of the OECD Guidelines to the company and the services it provides

KPMG Oy Ab contests the applicability of the OECD Guidelines for Multinational
Enterprises on Responsible Business Conduct (2011) to a company that provides tax
advisory services on a professional basis. The Guidelines are aimed at multinational
enterprises in the pursuit of their own business (an industrial company’s own business,
for example) and not at companies that provide tax services to multinational
enterprises.

KPMG Oy Ab denies being a multinational enterprise as alleged in the specific
instance. KPMG Oy Ab is a Finnish limited liability company wholly held by natural
persons acting as company shareholders. The company has a small subsidiary in
Estonia. KPMG Oy Ab is a member firm of the international KPMG network, which
nonetheless is not based on any legal ownership or control or shared profit distribution
but instead on the network’s cohesive processes, systems and brand identity. The
OECD Guidelines and their section on taxation are intended for completely different
type of situations, for the operations of truly multinational enterprises and their intra-
group arrangements. The alleged arrangements on which the specific instance is
based relate to national tax legislation and have not even been claimed to involve an
international dimension.

KPMG Oy Ab therefore disagrees on whether the OECD NCP even has competence in
a matter concerning a Finnish limited liability company.

KPMG Oy Ab holds that the OECD Guidelines do not cover tax advisory services in the
first place. If they did, a Finnish tax advisory services provider would, in practice, be
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obliged to comply with the guidelines of a multinational organisation alongside binding
sources of law (or even in their stead).

As KPMG Oy Ab sees it, the section of the OECD Guidelines on taxation only concerns
the organisation of a multinational enterprise’s own activities. In order for the OECD
Guidelines to have a binding effect, provisions on them should be laid down in an act,
as required under section 2, subsection 3 of the Constitution of Finland.

KPMG Oy Ab’s observations on the evidence put forward by the complainant

KPMG Oy Ab points out that the newspaper articles submitted by the complainant as
evidence represent the personal views of reporters or experts who are external to the
matter and that the articles therefore have no probative value when assessing the
activity or inactivity of KPMG Oy Ab by the NCP in a procedure comparable to
administrative procedure. The views of experts are comments at a general level and
are not based on a comprehensive examination of the facts and circumstances
underlying the specific instance. No probative value can be assigned to them when
assessing KPMG Oy Ab’s actions and they instead constitute general background
material.

Legislative projects in 2025 have no probative value relative to KPMG Oy Ab’s alleged
actions in 2022. ‘Evidence’ of this kind is not appropriate evidence based on law that
could be used in a fair administrative process. Among the materials which the
complainant invokes are the mid-term policy review decision of 2025 and a
presentation by the Minister of Finance in 2025. Material such as this is background
material, not evidence that could be used in fair proceedings. It should also be noted
that the background materials are retroactively invoked relative to the events alleged to
have taken place in 2022. Retroactive application of the law violates the rule of law.
The inappropriateness of such an approach is only underscored by the fact that articles
in the media published at a later date as well as other background material is
retroactively invoked.

KPMG Oy Ab has submitted the following detailed comments:

- item 1: KPMG points out that the article does not prove that KPMG marketed
aggressive tax planning.

- item 3: KPMG points out that neither the articles referred to, nor public debate, have
regarded increasing the net assets of a company or enhancing profit distributions,
either as isolated measures or in and of themselves, to constitute action contrary to the
spirt of the law.

- item 4: KPMG points out that the description presented in the article cannot give rise
to the conclusion that the said individual share swap arrangements would have been
contrary to the spirit of the law.

- item 5: KPMG notes that taking part in public debate does not render KPMG’s actions
contrary to the spirit of the law or the OECD Guidelines.

- item 6: KPMG points out that the purpose of the said mid-term policy review decisions
is not to prevent KPMG or any other provider of expert services from marketing. The
decisions in 2025 also lack relevance when assessing actions in 2022.

- item 7: KPMG points out that the invoked source does not concern KPMG'’s activities
or marketing. Neither the tax authorities nor the courts have considered the share swap
arrangements in which KPMG has provided assistance to be artificial.
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- items 8-15: KPMG points out that the expert comments listed above involve an
examination of the phenomenon in general terms. They were not given specifically with
regard to KPMG’s actions or alleged marketing. Expert comments at a general level
could not be used as evidence in an administrative court. They are not based on
analysis of the fact, circumstances and business rationale of any one case and contain
no positions from which any conclusions described above could be drawn.

Other evidence put forward by KPMG Oy Ab

1. Case commentary on Supreme Administrative Court decision KHO 2007:77 by
Tuomas Ojanen concerning the legality principle in taxation (Lakimies [Law Journal]
2/2008)

Assessment of the case by the Committee on Corporate Social Responsibility

Reasoning

Competence of the National Contact Point for Responsible Business Conduct (NCP)

The Committee on Corporate Social Responsibility notes that the following principles
concerning the competence of the NCP may be derived from the OECD Guidelines:

According to the provisions concerning NCPs included in Part Il of the OECD
Guidelines, NCPs contribute to the resolution of issues that arise in relation to the
implementation of the Guidelines in specific instances. The NCP will offer a forum for
discussion and its expertise on the Guidelines to assist the business community,
worker organisations, other non-governmental organisations, and other interested
parties concerned to resolve the issues raised in an efficient and timely manner and in
accordance with applicable law and the Guidelines.

Further according to the Implementation Procedures concerning NCPs in the OECD
Guidelines, when issues arise relating to implementation of the Guidelines in specific
instances, the NCP is expected to assist in resolving them, serving as a non-judicial
grievance mechanism. In that context, NCPs will aim to facilitate dialogue between the
parties and support them in seeking mutually agreeable and Guidelines-compatible
solutions to the issues raised.

If the parties involved fail to reach agreement on all or some of the issues raised, the
NCP will issue a statement, and make recommendations as appropriate, on the
implementation of the Guidelines in relation to the issues raised. Where appropriate
and relevant to the resolution of the issues, the NCP may also, at its own discretion, if
allowed by applicable national law and its case-handling procedures, set out its views
in its final statement on whether the enterprise observed the Guidelines.

In the said situations, the Finnish NCP strives to form an opinion as to whether the
company observed the Guidelines. The examination of the complaint consists of two
parts. First the NCP will form a view on which issues the complaint is based and on
which issues the parties agree and disagree. Once the NCP has formed a view on
these points, it will examine in more detail the claims made in the case, the responses
to them and any evidence, and will form a final view to resolve the matter raised.
(Procedure for submitting and processing complaints regarding the OECD Guidelines,
section 5.2)

After further examination of the complaint, the NCP issues a statement containing the
view of the NCP as to whether or not, in the light of the evidence presented, the
company acted in violation of the Guidelines. The statement may also include
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recommendations for the company on the implementation of the Guidelines.
(Procedure for submitting and processing complaints regarding the OECD Guidelines,
section 5.3)

The procedure for processing complaints is intended to provide assistance to the
parties in resolving issues relating to the application of the OECD Guidelines in a
specific instance. The competence of the NCP does not extend to assessing the
appropriate manner of applying any national legislation that may relate to a specific
instance. The NCP also lacks access to enforcement tools comparable to those of the
courts of law to examine cases with experts providing information under oath or
affirmation.

In the view of the Committee on Corporate Social Responsibility, the fundamentals of
the case are as follows:

It is obvious that KPMG Oy Ab has advised/assisted its clients in tax approaches that
seek to provide the clients with the most advantageous tax treatment allowed under
relevant law. KPMG Oy Ab furthermore has instructed its clients to obtain an advance
ruling from the Finnish Tax Administration, i.e. a binding decision on how it will resolve
a specific tax matter. The services provided by KPMG Oy Ab became a topic of public
debate in 2024—-2025 and no later than in this context did public debate also start on
the tax arrangements concerned relative to the original aims of the relevant tax
legislation.

The parties to the case disagree on whether the company subject to the complaint has
violated the OECD Guidelines in providing tax advisory services to its clients. More
specifically, the case is about whether the substance of the advice/solutions provided in
the services guided clients to act in ways contrary to the spirit of the law.

In the opinion of the Committee, the key question in assessing the case is whether
compliance with the OECD Guidelines requires policies that go beyond legislation and,
if so, what the substance of such policies would be. Furthermore, it must be assessed
whether the company, based on the evidence put forward, acted in violation of the said
policy and therefore in violation of the OECD Guidelines. The significance of the fact
that the case does not involve matters relating to the company’s own taxation but
rather the tax advisory services it provides must also be assessed.

Scope of the OECD Guidelines

According to the specific instance, the events concerned started in 2022, before the
publication of the most recent edition of the OECD Guidelines. Therefore, when
processing the case, the NCP will apply the 2011 edition of the Guidelines that was in
force at the time (Procedure for submitting and processing complaints regarding the
OECD Guidelines, section 2).

Chapter | (Concepts and Principles), paragraph 2 of the 2011 edition of the Guidelines
reads as follows:

Obeying domestic laws is the first obligation of enterprises. The Guidelines are
not a substitute for nor should they be considered to override domestic law and
regulation. While the Guidelines extend beyond the law in many cases, they
should not and are not intended to place an enterprise in situations where it faces
conflicting requirements.
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However, in countries where domestic laws and regulations conflict with the
principles and standards of the Guidelines, enterprises should seek ways to
honour such principles and standards to the fullest extent which does not place
them in violation of domestic law.

In the view of the Committee on Corporate Social Responsibility, it is clear that, based
on Chapter |, paragraph 2 of the OECD Guidelines, the Guidelines may, as the wording
indicates, extend beyond legislation. In the view of the Committee, in general terms this
means that compliance with the OECD Guidelines may require other policies than
those required under law.

Policies required by the OECD Guidelines

Chapter XI, Taxation, paragraph 1 of the 2011 edition of the Guidelines reads as
follows:

It is important that enterprises contribute to the public finances of host countries
by making timely payment of their tax liabilities. In particular, enterprises should
comply with both the letter and spirit of the tax laws and regulations of the
countries in which they operate. Complying with the spirit of the law means
discerning and following the intention of the legislature. It does not require an
enterprise to make payment in excess of the amount legally required pursuant to
such an interpretation.

Tax compliance includes such measures as providing to the relevant authorities
timely information that is relevant or required by law for purposes of the correct
determination of taxes to be assessed in connection with their operations and
conforming transfer pricing practices to the arm’s length principle

Paragraph 100 of the Commentary on Taxation reads as follows:

Corporate citizenship in the area of taxation implies that enterprises should
comply with both the letter and the spirit of the tax laws and regulations in all
countries in which they operate, co-operate with authorities and make information
that is relevant or required by law available to them. An enterprise complies with
the spirit of the tax laws and regulations if it takes reasonable steps to determine
the intention of the legislature and interprets those tax rules consistent with that
intention in light of the statutory language and relevant, contemporaneous
legislative history. Transactions should not be structured in a way that will have
tax results that are inconsistent with the underlying economic consequences of
the transaction unless there exists specific legislation designed to give that result.
In this case, the enterprise should reasonably believe that the transaction is
structured in a way that gives a tax result for the enterprise which is not contrary
to the intentions of the legislature In this case, the enterprise should reasonably
believe that the transaction is structured in a way that gives a tax result for the
enterprise which is not contrary to the intentions of the legislature.

Paragraph 101 of the Commentary on Taxation notes the following:

Tax compliance also entails co-operation with tax authorities and provision of the
information they require to ensure an effective and equitable application of the
tax laws. Such co-operation should include responding in a timely and complete
manner to requests for information made by a competent authority pursuant to
the provisions of a tax treaty or exchange of information agreement.

The specific instance argues that violation of the provisions of the OECD Guidelines
concerning taxation is based on action contrary to the spirit of tax legislation. The
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assessment shall therefore firstly determine the action that would be consistent with the
national tax legislation applicable to the case.

Paragraph 100 of the Commentary on Taxation in the OECD Guidelines provides
guidance to enterprises stating, among other things, that an enterprise complies with
the spirit of the tax laws and regulations if it takes reasonable steps to determine the
intention of the legislature and interprets those tax rules consistent with that intention in
light of the statutory language and relevant, contemporaneous legislative history.

The Committee on Corporate Social Responsibility considers the foregoing to mean
that the spirit of the law under the OECD Guidelines shall primarily be derived from a
legal assessment of the relevant national provisions. The Committee understands the
concept of ‘the spirit of the law’ in general such that it helps in understanding and
applying the law in light of its original purpose. In Finland, the spirit of the law should
primarily be assessed on the basis of the intention of the legislature, which is indicated
in the relevant government proposal and the parliamentary reply to it, including any
reports of the Committees of Parliament. Interpretation of the law is further guided by
case law, in particular the precedents issued by the courts of highest instance.

The case relates to the application of provisions including the following: Business Tax
Act (360/1968), sections 52, 52f and 52h; Income Tax Act (1535/1992), sections 33b
and 45. The Act on the valuation of assets in taxation (1142/2005) also contains certain
provisions concerning determination of the mathematical value of shares. These
provisions have been in force since at least 2012 at the time the complaint was lodged.

The Committee on Corporate Social Responsibility understands that the provisions
governing the matter make it possible to measure the assets of a company at a value
higher than actual value through a share swap, which in turn allows the minimisation of
dividend taxation. The higher the company’s net assets, the more dividends the
shareholders are able to take out. Dividends taken out from the company are taxed at a
lower rate than ordinary capital income. The Committee also understands that a share
swap is a lawful arrangement when there is a business rationale for it. The
arrangement may turn into tax evasion when it is implemented solely to evade or avoid
taxes.

During the proceedings in the specific instance, amendments were proposed to the
relevant legislation (government proposal HE 125/2025 to Parliament on amending
sections 52 and 52f of the Business Tax Act and the Act on the valuation of assets in
taxation as well as temporarily amending section 33b of the Income Tax Act). The
amendments concern the situation now in hand, using share swaps to minimise
dividend taxation. The purpose of the government proposal is given as preventing
inappropriate tax arrangements. A dividend tax benefit would be prevented from arising
by means that include laying down provisions on valuation principles applicable to the
shares changing hands in the share swap, which to date have been absent from
legislation (HE 125/2025, p. 4-16).

The Committee on Corporate Social Responsibility considers that the legal situation in
this case has arisen by means of the joint effects of the relevant legislation and that its
emergence was not anticipated during the preparation of that legislation.

The Committee on Corporate Social Responsibility holds, however, that shortcomings
in legislation cannot, per se, be taken to imply that action enabled by the legal
framework are contrary to the spirit of the law. In the view of the Committee, it is also
clear that, in general, amending legislation and addressing shortcomings does not, per
se, imply that conduct considered permissible under earlier legislation should
retrospectively be considered contrary to the spirit of the law in force at the time. Any
amendments express the subsequent intent of the legislature at the time. The
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Committee therefore cannot determine, on the basis of the subsequent intent of the
legislature, whether a matter is contrary to the spirit of the earlier legislation governing
the matter.

The Committee on Corporate Social Responsibility notes that the Supreme
Administrative Court has held that the provision of section 52h of the Business Tax Act
concerning tax evasion was not applicable to share swap arrangements, as the kind of
concrete tax benefits alien to the tax system that would have been required in order for
the national provision based on EU law to apply were not proven to arise (decision
KHO 2017:78). The evidence submitted in the case indicates that the said decision of
the Supreme Administrative Court has made it possible to benefit from share swaps.
The Committee is not aware of any other case law applicable to this situation that
would expressly address the issue of the substance of action in compliance with the
spirit of the law.

The advance ruling procedure of the Finnish Tax Administration also fails to express
any position on whether certain tax arrangements comply with the spirit of the law and
instead it only addresses the tax treatment of the matter based on the relevant
provisions.

As the Committee on Corporate Social Responsibility understands it, the material
related to the case leads to a need to determine whether the legal situation derivable
from the interpretative joint effect of different provisions and the decision of the
Supreme Administrative Court can be contrary to the spirit of the applicable laws.

The Committee on Corporate Social Responsibility concludes that the said legal
question remains unanswered.

Resolving unanswered legal questions is not within the competence of the NCP. The
Committee on Corporate Social Responsibility holds that determining the substance of
the spirit of the applicable tax legislation would be a very particular legal question and
its resolution can only fall within the competence of a court of law. An interpretation that
would provide the basis for defining the boundary between action that is contrary to
and compliant with the spirit of the applicable legislation cannot be derived by means of
the tools available to the NCP.

Assessment of company activities

The case further involves an assessment of the policies of the company relative to the
provisions of the OECD Guidelines.

In the view of the Committee on Corporate Social Responsibility, the requirements
beyond legislation made possible by the OECD Guidelines and the simultaneous
vagueness of those requirements, together with the case law concerning the relevant
legislation, give rise to a somewhat tense situation in which a company may face
conflicting expectations.

The Committee acknowledges that generally speaking, tax arrangements based on a
share swap seem fairly commonplace arrangements used by small business owners.
The legislation making this possible as well as the relevant case law date back several
years.

The evidence put forward in the specific instance, meanwhile, largely relies on public
debate and the views expressed by various experts in general terms, which suggest
that the policies offered/implemented did not match the intention of the legislature. The
matter became a topic of public debate in 2024—-2025 and the company’s conduct is
alleged to have been taking place since 2022 at least.
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The Committee on Corporate Social Responsibility observes that the views put forward
in public debate that are included among the evidence in the specific instance address
the phenomenon relating to the case in general terms and also, to some extent, after
the fact. Regardless, the Committee is of the view that the company, too, as an expert
organisation, when identifying regulatory gaps, should have understood that the
potential for action arising from such gaps was not necessarily the legislature’s primary
goal. However, at the outset of the events referred to in the specific instance, the
company could have had no preconception as to the views that would be put forward in
public debate at a later date.

The assessment concerns the compliance with OECD Guidelines of the service
product of a company providing advisory and legal services.

As the Committee on Corporate Social Responsibility understands it, such a company
seldom becomes a party to the final arrangement even if it assists in the
implementation of the arrangement. The company may typically be subject to a
contractual obligation to locate the approaches that best serve its client’s situation and
circumstances. It is the understanding of the Committee that the adviser company does
not make the final choices on behalf of its clients, however.

The OECD Guidelines provide guidance stating that transactions should not be
structured in a way that will have tax results that are inconsistent with the underlying
economic consequences of the transaction (Commentary on Taxation, paragraph 100).
Tax compliance also entails co-operation with tax authorities and provision of the
information they require to ensure an effective and equitable application of the tax laws
(Commentary on Taxation, paragraph 101).

What is undisputed in the case is that the company’s clients were directed to avalil
themselves of the Finnish Tax Administration’s advance ruling procedure.

Finally, the Committee on Corporate Social Responsibility finds that the case requires
assessment of whether compliance with policies that comply with the spirit of the law

means that the company should neglect to inform its clients of policies allowed under
legislation that are or may be contrary to the spirit of the law.

According to the OECD Guidelines, obeying laws is the first obligation of enterprises,
and the Guidelines cannot be seen as having primacy over legislation. They are not
intended to place an enterprise in situations where it faces conflicting requirements
(OECD Guidelines, Chapter |, paragraph 2). Observance of the Guidelines by
enterprises is also not legally enforceable (OECD Guidelines, Chapter |, paragraph 1).

In the opinion of the NCP, it is clear that the OECD Guidelines cannot supersede the
legality principle in taxation that follows from the Finnish legal system. This said, it
follows that determination of taxation cannot be grounded in principles that are not
based on regulation at the level of law.

The Committee on Corporate Social Responsibility finds that also when providing tax
planning services, a company must, as a rule, be allowed to make its clients aware of
the different options permissible under legislation as well as the limiting factors of
applicable legislation and particular interpretational issues relating to it. Furthermore, in
implementing the services the company must be able to rely on the legal force of
precedent rulings issued by the Supreme Administrative Court and the assessment in
the advance ruling procedure offered by an authority in the said individual cases.

In the opinion of the Committee on Corporate Social Responsibility, the company would
be put in a situation where it faces conflicting requirements if application of the OECD
Guidelines to a company providing advisory services only allowed the company to
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present its clients with options that undisputedly met the requirements of the
Guidelines. That said, the NCP considers it warranted for account to be taken of the
OECD Guidelines in the provision of services so that any risks of collision with the
Guidelines are brought up as part of the client assignment.

The Committee on Corporate Social Responsibility notes that based on the account of
the company, it is obvious that in the services provided by it which this specific instance
concerns, the OECD Guidelines were not brought up for the client, nor was any
assessment carried out of how the arrangements might appear in terms of application
of the Guidelines.

NCPs established in accordance with the OECD Guidelines are expected to assist in
resolving issues that arise relating to implementation of the Guidelines in specific
instances, serving as a non-judicial grievance mechanism. The purpose of the NCP’s
activities is to aim to facilitate dialogue between the parties and support them in
seeking mutually agreeable and Guidelines-compatible solutions to the issues raised.

In the case in hand, neither party considered the mediation offered by the NCP to be
an appropriate way of resolving the issues that had arisen.

The NCP, through the agency of the Committee on Corporate Social Responsibility,
has made progress in processing the case and examined more closely the requests
made, their grounds and the other evidence put forward in the case as well as the
responses given in the case and the other evidence accompanying these.

The Committee on Corporate Social Responsibility finds that the tools within its
competence do not allow it to indisputably determine whether policies in compliance
with the spirit of the law as referred to in Chapter XI, paragraph 1 of the OECD
Guidelines in the case now in hand would have required some other conduct than was
permissible within the confines of applicable legislation. Based on the evidence put
forward in the case and the information available to it, the Committee is unable to
determine a minimum standard for such an approach exceeding the requirements of
legislation.

The Committee on Corporate Social Responsibility finds that based on the evidence
put forward in the case, the company must be deemed to have taken the reasonable
steps to determine the intention of the legislature as referred to in paragraph 100 of the
Commentary on Chapter Xl of the OECD Guidelines by acting in compliance with the
case law involving legislation related to the matter. The Committee further finds that the
advance ruling procedure of the Finnish Tax Administration offers a tool for ensuring
that the ensuing tax consequences are consistent with the underlying economic
consequences of the transaction within the meaning of paragraph 100 of the
Commentary.

In the opinion of the Committee on Corporate Social Responsibility, the views as to the
policies of the company being contrary to the spirit of the law are based, first and
foremost, on assessments which are ex post facto and general in nature and which
also were not available at the time of the commencement of the events of the specific
instance. The Committee holds that the company would be placed in a situation where
it faces conflicting requirements as referred to in Chapter |, paragraph 2 of the OECD
Guidelines if it was required, after the fact, to implement policies other than those found
to be lawful in the case law of the Supreme Administrative Court or the official
administrative process of the Finnish Tax Administration.
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Upon interpretation of the evidence put forward in the case as well as Chapter |,
paragraphs 1 and 2 and Chapter Xl, paragraph 1 of the OECD Guidelines, the
Committee on Corporate Social Responsibility has not observed a violation of the
OECD Guidelines.

The NCP may issue recommendations on the implementation of the OECD Guidelines.
In the opinion of the Committee on Corporate Social Responsibility, failure to expressly
mention the OECD Guidelines as a part of the services is not appropriate in terms of
application of the Guidelines.

With regard to the general application of the OECD Guidelines, the Committee on
Corporate Social Responsibility considers it warranted that information on the
Guidelines and their requirements be provided in suitable situations as a part of the
advisory services. This is essential particularly in situations where the requirements of
the Guidelines and of legislation may differ. The Committee further considers it
important that tax advisory service provider companies within the scope of application
of the OECD Guidelines take account of the Guidelines as a part of the suites of
services they provide.

This might be accomplished, for example, by bringing up, when necessary, the
situations where conduct in compliance with the Guidelines requires measures that go
further than legislation and also, when necessary, the fact that the approaches
identified may involve the possibility of tension vis-a-vis the provisions of the OECD
Guidelines.

It is the opinion of the Committee on Corporate Social Responsibility that based on the
evidence put forward in the case, the company cannot be deemed to have acted in
violation of the OECD Guidelines.

Dissenting Opinion

| would like to state my own view that Finnwatch’s complaint is well-founded, and |
submit a dissenting opinion to the Committee’s statement. Pia Bjorkbacka, a deputy
member representing the Central Organisation of Finnish Trade Unions (SAK), who
was unable to attend the Committee meeting at which the matter was decided, has
indicated that she concurs with my view.

Jaakko Haikonen, STTK ry



